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APPELLEES' PETITION FOR REHEARING EN BANC 


Pursuant to Rules 35 and 40 of the Federal Rules of 
Appellate Procedure, plaintiffs-appellees Gilliard, Bloeth 
and Suggs hereby petition this Court for rehearing and recon- 
sideration of its decision entered March 16, 1977, reversing 
an order of the District Court for the Northern District of 
New York. Plaintiffs respectfully suggest that this matter 
be reheard en banc inasmuch as the original decision rendered 
by the majority of a panel of this Court (Moore and Timbers, 
JJ., Oakes, J. dissenting), was premised upon errors of law 
and fact which place it in direct conflict with the law of 
this Circuit. Moreover, the majority of the panel has erro- 
neously engaged in appellate fact-finding, specifically pro- 


scribed by Rule 52(a) of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 

Plaintiffs, inmates at the Clinton Correctional Facility, 
Dannemora, New York, brought this action pursuant to 42 U.S.C. 
§1983 and 28 U.S.C. §1343, seeking damages for their confine- 
ment in prison segregation units without due process safe- 
guards. The United States District Court for che Northern 
District of New York (Port, J.) held, after a trial to the 
court, that defendants violated the Constitution as well as 
their own regulations by confining plaintiffs to special 
housing units where they endured substantial deprivations, 
without affording them minimal procedural due process. (The 
decision of the District Court is attached hereto as Exhibit 
A). The Court determined that no emergency situation existed 
to justify plaintiffs' confinenent without due process and 
awarded damages to plaintiffs Gilliard, Bloeth and Suggs in 
the amounts of $715, $748.25 and $740, respectively. 

This Court reversed the District Court's decision and 
order and dismissed the complaint. In its decision (the Slip 
opinion is attached hereto as Exhibit B), the panel majority 
disagreed with the District Court's finding that no emergency 
existed which justified plaintiffs' summary confinement; more- 
over, in concluding that there was no due process violation, 


it purportedly distinguished this Court's en banc decision in 


Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971), cert denied, 


404 U.S. 1049 (1972), as being limited to "situations involving 


a pe 


specific harsh treatment accorded to a particular inmate." 
Slip op. at 2340. 

Judge Oakes dissented in an opinion which clearly demon- 
strates that the majority opinion is based -n false premises 
and is inconsistent with the law as establish=d in Sostre and 
other decisions of this Court. 

GROUNDS FOR REHEARING 

Petitioners respectfully urge that this appeal be reheard 
en banc for the following reasons: 

1. The majority of the panel has taken a position squarely 
in conflict with this Court's en banc decision in Sostre, as 
well as other cases in this Circuit delineating the due process 
rights of prisoners. 

2. In violation of Rule 52(a) F.R.Civ.P., without holding 
that Judge Port's findings of fact were "clearly erroneous," 
the majority of the panel substituted its own factual findings. 
Not only was this impermissible, but the wajority's determination 


is without justification in the record. 


I. The Due Process Law of This Circuit 


In Sostre v. McGinnis, 442 F.2d 178, 198 (2d Cir. 1971), 
cert denied, 404 U.S. 1049 (1972), this Court, sitting en banc, 
held: 

tf substantial deprivations are to be visited 
upon a prisoner, it is wise that such actions 


should at least be premised on facts rationally 
determined. This is not a concept without 
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meaning. In most cases it would probably be 
difficult to find an inquiry minimally fair 
and rational unless the prisoner were con- 
fronted with the accusation, informed of the 
evidence against him, and afforded a reason- 
able opportunity to explain his actions. 

In rejecting Judge Port's legal conclusion that "[t]he 
disciplinary action taken against the plaintiffs was in viola- 
tion of [their] rights to due process of law," Dist. Ct. Op. 
at 7, the panel majority implicitly overrules and rejects 
Sostre,* this Court's decision in United States ex rel. Walker 
v. Mancusi, 467 F.2d 51 (2d Cir. 1972), aff'g 338 F.Supp. 311 
(W.D.N.Y. 1971), and other cases in this Circuit,** as well as 
defendants’ own regulations for the conduct of correctional 
institutions. Slip op. at 2344, 2350-54. 


The majority does not lispute the District Court's con- 


clusion that "plaintiffs' confinement in special housing 


units . . . constituted substantial deprivations," Dist. Ct. 


Op. at 6; nor does it contend that plaintiffs were afforded 
the due process safeguards required by Sostre. Rather, the 


panei majority casually disposes of Sostre and its progeny as 


* The Sostre due process requirements have been superseded by 

the more stringent requirements of Wolff v. McDonnell, 418 U.S. 
539 (1974). Sostre standards are applicable in the instant 

case because the conduct at issue occurred prior to Wolff. How- 
ever, since the issue in this case is whether a hearing was re- 
quired, and not the incidents of the hearing, the difference 

in standards is irrelevant, and the decision of the panel majority 
will constitute a continuing source of confusion. 


** See, e.g., United States ex rel. Larkins v. Oswald, 510 F.2d 
583 (2d Cir. 1975); Bloeth v. Montanye, 514 F.2d 1192 (2a Cir. 
1975); Wright v. McMann, 460 F.2d 126 (2a Cir.), cert. denied, 
409 U.S. 885 (1972). 
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having relevance only in "situations involving specific harsh 
treatment accorded to a particular inmate." Slip. op. at 2340 
As Judge Oakes aptly noted, "To be sure, Sostre did involve 
a ‘particular inmate', just as this case involves three par- 
ticular inmates." Slip op. at 2352. 

This Court has squarely held that Sostre is applicable 
in a situation involving numerous prisoners and the investiga- 
tion of prison disturbances. In United States ex rel. Walker 
v. Mancusi, supra, a large number of prisoners suspected of 
active participation in the Attica uprising were confined to 
special housing units under conditions similar to those suffered 
by plaintiffs in the instant case. This Court affirmed the 


district court's holding that "due process requires that the 


inmates be afforded the minimum safeguards set forth in Sostre . 


and that “suspected participation in a prison disturbance does 
not justify depriving them of their right to due process." 
Walker, supra, 338 F.Supp. at 315. Accordingly, there the seg- 
regated inmates were given adjustment committee proceedings, 
informed of evidence against them, and given an oppertunity to 
respond; and where no final disposition was made, substantial 
evidence of good cause was required for continued segregated 
confinement. Id. In the present case, none of these fundamental 
elements of due process were provided. 

Significantly, in Walker, a leading application of Sostre, 


the district court, affirmed by this Court, held that under 
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departmental regulations, 7 N.Y.C.R.R. §§251.6(d), 304.1 to 
304.4, due process safeguards could be suspended only during 
the initial crisis of a declared emergency and not on an in- 
definite basis. 338 F.Supp. at 315, 318. These are the same 
regulations found by Judge Port to have been violated in the 
instant case. Numerous other courts have similarly held, on 
constitutional grounds, that while prison authorities may tem- 
porarily suspend due process safeguards in a crisis situation, 
inmates confined to segregation must be afforded due process 
at the earliest possible opportunity, see, e.g., Morris v. 


Travisano, 509 F.2d 1358, 1360 (lst Cir. 1975); LaBatt v. Twomey, 


513 F.2d 641, 646-47 (7th Cir. 1975), citing Sostre; Braxton 


vy. Carlson, 483 F.2d 933 (3rd Cir. 1973), citing Sostre; and, 
moreover, courts must exercise an independent judicial judgment 
as to when that point has been reached. See also, Hoitt v. 
Vitek, 497 F.2d 598, 600 (lst Cir. 1974); United States ex rel. 
Robinson v. Mancusi, 340 F.Supp. 662 (W.D.N.Y. 1972); Carter v. 
McGinnis, 320 F.Supp. 1092, 1096-97 (W.D.N.Y¥. 1970). 

Relying upon this Court's definitive pronouncements in 
Sostre and Walker, and consistent with the above-cited cases, 
Judge Port found that defendants' own "procedures were not 
employed; nor were any other minimal due process procedures," 
Dist. Ct. Op. at 8, although circumstances would have allowed 


and even demanded them. In reversing the District Court opinion, 


the panel in this case has now placed in question the settled 
doctrine cf Sostre and its progeny. 

In Sostre, this Court expressly recognized that the case 
raised "important questions concerning the federal constitu- 
tional rights of state prisoners", 442 F.2d at 181, and further 
observed that its en banc consideration was intended to "give 
plenary review to a complex of urgent social and political 
conflicts persistently seeking solution in the courts as legal 


problems. . .." Id. En banc consideration should be granted 


in this case to maintain the uniformity necessary on this 


important question of law. 
II. Appellate Fact-Finding 

The panel majority, having failed to hold any of the Dis- 
trict Court's findings "clearly erroneous,"* substituted its 
own fact-finding in violation of a cardinal rule of appellate 
review. See Rule 52(a), F.R.Civ.P.; Zenith Radio Corp. v. 
Hazeltine Research, Inc., 395 U.S. 100, 123 (1969); United 
States v. National Association of Real Estate Boards, 339 U.S. 
485, 495-49¢ (1950); Coalition for Education in District One 
v. Board of Elections of City of New York, 495 F.2d 1090, 1093 
(24 Cir. 1974). 
* Their indication that they "disagree[d]", Slip op. at 2340, 


obviously falls short of the standard necessary to set aside 
a district court's findings. 


Judge Port found that "no continuing state of emergency 
existed at. the Clinton Correctional Facility from February 
23, 1973 to late March, 1973 which justified plaintiffs' 
summary confinement in special housing units,"* Dist. Ct. 
Op. at’S., Ironically, the majority, in reaching: a contrary 
conclusion, purports to premise its reversal of the District 
Court on deference to the judgment of corrections officials. 
It is in fact the statements and sworn testimony of those 
officials that compel the District Court's finding. 

In his announcement to the inmate population, on February 
20th, Superintendent LaVallee stated that things were "return- 
ing to normal" and that within a few days most shops, work 


areas and the yard would be open and operating normally. 


Defendants' Exhibit H. In a letter of February 22, 1973, to 


Commissioner Oswald, Superintendent LaVallee indicated that 
programs were resumed on February 19th and that normal activity 
would resume on the 22nd of February. Defendants' Exhibit I. 
Most significantly, in a deposition in another action,**in 
evidence below, Superintendent LaVallee testified that he neither 
* As a result of a number of assaults on February 15, 1973, in 
which plaintiffs “were not involved," Dist. Ct. Op. at 3, the 
prison was closed down. The District Court did not challenge 
defendants' discretion in dealing with perceived emergencies when 
they, in fact, exist. It deferred to Superintendent LaVallee's 
judgment in responding to the assault incidents of February 15, 
1973, and did not make any findings of constitutional deprivation 


during the subsequent eight day period. 


** Ray v. Rockefeller, No. 71-CV-488 (N.D.N.Y.). 
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declared an emergency nor informed the Department of Correc- 
tions of an emergency over the past year. Plaintiffs' Exhibit 
3, PA 221-222.* On the same date, Deputy Superintendent Gard 
testified that on Thursday, February 20th, "[w]le reopened... 
following the shutdown. .. . Since that time we have not * 
had a state of emergency."** 

There was further uncontested evidence in the record 
indicating that by February 19th, the institutional search 
and shutdown had ended and normal activity, including recrea- 
tion, mess hall and jobs, had resumed. (PA 13,49,71,144-45). 
Nevertheless, on or about February 23, after the institution 
had returned to normal, plaintiffs were removed to segregation 
units where, for the next five weeks, they were subject to 
increased punishment and substantial deprivations without being 
afforded any of the procedural safeguards required by Sostre. 


It is indisputable that the record, including defendants' 


own testimony, fully supported Judge Port's finding that there 


was no prison 2mergency during that five week period. The 
majority's contrary conclusion is simply an alternative con- 
struction of the events, prohibited on appellate review and, 

in any event, without support in the record. 

* "pA" denotes the appendix filed in this Court with plaintiffs- 
appellees’ original brief, which contains the trial transcript. 
** Since defendants did not testify at trial, they apparently 


chose not to retract, or otherwise modify, these statements. 


sin Ge 


The panel majority also emphasized the appropriateness 
of an investigation to assure the safety of the inmate popula- 
tion, Slip op. at 2342 - a point which is irrelevant since 


plaintiffs did not challenge the propriety of the investiga- 


tion.* Plaintiffs were aggrieved not by the investigation 


itself but by the denial of minimal due process. 

The law is clear that the pendency of an“i.s.€-'tigation 
does not obviate the need for due process where prisoners are 
confined to segregation. See Walker, supra, 338 F.Supp. at 
315; U.S. ex rel. Robinson v. Mancusi, Supra, at 663-64; Smoake 
v. Fritz, 320 F.Supp. 609, 612 (S8.D.N.¥. 1970); Carter v. 
McGinnis, supra, at 1096-97; 7 N.Y.C.R.R. §252.3(d-f). The 
notion that providing notice and a hearing to plaintiffs would 
have endangered anyone's safety--the apparent unstated premise 
of the majority's opinion--has no imaginable basis in reality.** 
Similarly, the majority's bald assertion that providing a hear- 
ing for each of the segregated inmates "would have been virtually 
impossible," Slip op. at 2343, is sheer speculation never proven 
or even asserted by defendants at trial.*** 
* In any case, the importance of this "subtle investigation" 
seems very doubtful given the fact that the plaintiffs were never 
questioned about their involvement or lack of it in the prison 
disturbances, and, moreover, that they were transferred to an- 
other facility before the investigation had been completed. 


(PA 136, 176). 


** In fact,due process protection was afforded to those prisoners 
who, unlike plaintiffs, were accused of actual misconduct. 


*** Indeed, the majority's suggestion that "a few hundred" inmates 
were potentially involved, Slip Op. at 2343, is simply erroneous, 
See Defendants' Exhibits I and xk. 
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While purporting to defer to corrections officials who 
were "on the scene," the panel majority has ignored those 
officials' own sworn statements and has posited a set of 
facts contradicted by the record. Their findings may not 
properly be substituted for those of the District Court. 

CONCLUSION 

For the reasons stated above, petitioners respectfully 
request that this Court should reconsider its decision of 
March 16, 1977, and the appeal should be set for rehearing 


en banc. 


Respectfully submitted, 
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MEMORANDUM~DECISION AND ORDER 
case tried to the court, the plaintiffs, inmates of 
Clinton Correctional Facility, seek damages for their alleged uncon- 
Stitutional confinement in special housing units and segregation. 
The damages alleged in this action, instituted on behalf of the 
plaintiffs by the Legal Aid Society Prisoners’ Rights Project, in 
contrast to the usual complaint having astronomical ad damnum clauses ; 


See, €:-, Ray v. Rockefeller, 352 F.Supp. 750 (N.D.N.Y. 1973), are 


EXHIBIT A 


r 


refreshing complaint seeks $850.00 compensatory dam- 
ages for plaintiffs Bloeth and Suggs and $825.00 for plaintiff Gilliard. 
damages in the sum of $340.00 for Bloeth and Suggs and $330.00 


also demanded, in addition to small sums for specified 


consideration of the evidence and exhibits and the memoranda 
and arguments of the parties, I conclude that the plaintiffs are en- 
titled to judgment in their favor and find as follows: 
Prior to February 15, 1973, plaintiffs ‘illiard, Bloeth and 
Suggs were house? tn general population areas at the Clinton Correctional 
Facility. 
2d in general population, plaintiffs were permitted, 
-n various institutional educational, vocational, 
and religious services and programs ; 


Sink, bed, toilet, full sized 


personal property; 


th other inmates; 


from the commissary. 
i a number of assaults upon inmates by other in- 


mates on February 15, 1973, defendant LaVallee ordered that the Clinton 
Correctional Facility be completely closed down, and that the entire 
inmate population be locked in their cells. The defendant LaVallee 
based his authority for such action upon 7 N.Y.C.R.R. § 251.6(f), which 


reaas: 


The provisions of this section shall not be 
SO as to prohibit emergency action by the 
Superintendent of the facility and, if necessary for 
the safety or security of the facility, all inmates 
Or any segment of the inmates in a facility may, on 
the order of the person in charge of the facility, be 
confined in their cells or rooms for the duration of 
any period in which the safety or security of the fa- 
ls in Jeopardy. In any such case the superin- 
shall immediately notify the commissioner. 


7 N.Y.C.R.R. § 251.6(d) provides: 


If the officer having charge of an inmate or.if any 
superior officer has reasonable grounds to believe that 
an inmate's behavior in his cell or room is disruptive 
or will be disruptive of the order and discipline of 

housing unit, or is inconsistent with the best in- 
af > inmate or of the facility, such fact 

to the superintendent and the super- 

gonfinement in a special housing 
shall be in accordance with Part 
the rules and regulations of the 


ct 
oom s 
t 


» 43 


M 


~~ 


tOr;® 
pa 
er 


not involved in the assaults of February 355 


ew days the prison population remained in 


their cells 2- 2 Say while the entire facility was thoroughly 


searched. 
- the search, a large volume of weapons and other 
re discovered. However, no weapons or items of 
vered on plaintiffs' persons or in their cells and 
tributed to them. 
n or about February 23, 1973, were ities 
E which had been converted into a special housing unit 
general population area. 


While confined to special housing unit E, plaintiffs were de- 


of most of the privileges and amenities they had been afforded 


-3- 


in general population. They were: 
a) denied participation in any inst 


ational or religious services 


to their cells 23 hours a day; 


jenied contact with inmate in the general 1 


e) permitted Only 1 hour a day exercise in 


f) permitted only one 15 minute period per we to both sho 
clothes; 
cells; and 
opportunity to work or receive wages. 
me were y of the plaintiffs informed Of any specific 
nem or why they were the Subject of any nvestigation, 
they given a he ng at which they could challenge 
plaintiffs were neve 
remain in E-Block. 
12, 1973, without explanation, 
it 14, the disciplinary housing unit 
ty, normally used for the confinement of inmates 
? 
violations of institutiona 
confined to Unit 14, plaintiffs were: 
d participation in any program or activity which would 
allow them to have visual contact with any other inmate; 
b) confined to cells furnished with only a m bed, bedding, 
a combination toilet and Sink; 

c) denied most of their personal propei'ty except limited reading 


Writing material, a shortened toothbrush toothpaste and clothing: 
i 3 3 i 3 


~i. 


5: were 


remained 
Facility. 
and plaintiffs Bloeth and Suggs on 


tice received by i it s in 


aVallee determi 


notice further 


initial 
d plaintiff 


as a block porter. 


inuing state of emergency existed at the 


from February 23 


¢ 
“t 3} 


mary confine 


nsferred 


trar 


af 


Aut & 


erred 


Status 


Lard 


wage 


Clinton 


= Bast alta ae 
emergency 


' 
Riven 


nv 4 
onfineme hey 
. 


y 
even the 


i 


+ os # ok 
ifiat y 


plaintiff 


recover 


onfinement 


* 
4. 


the pl 


confinement, should not be 


action by the superintendent, 


emergency 
n jeopardy." Al- 


emporary keep- 


confinement is distinguished from the keeplock permitted during an emer- 
gency. The keeplock during an emergency is in the inmate's own cell. 
The confinement in a special housing unit is triggered by reasonable 
grounds on the part of the prison official "to believe that an inmate's 
behavior in his cell or room is disruptive or will be disruptive of the 
order and discipline of the housing unit, or is inconsistent with the 
best interests of the inmate or of the facility". .§ 251.6(d). No 
facts supportive of such behavior on the part of any of the plaintiffs 
was shown. In any event, the transfer to special housing from general 
housing pursuant to § 251.6(d) "shall be in accordance with Part 304 of 
Chapter VI of the rules and regulations of the department", which 
"CTinsure] that [plaintiffs'] due process rights would be protected 
through utilization of procedures prescribed by written Rules that had 
been published end put into effect by the Department of Correctional 
services." U.S. 62 re: Wall « Mancusi, 467 F.2d 51, 52-53 (2 Cir. 
1972). 

Such procedures were not employed; nor were any other minimal due 
process procedure 

Reliance on subdivision (f) is further misplaced under the facts 
herein because, charitably treating the plaintiffs' confinement during 
the period subsequent to February 23 as keeplock, it extended beyond 


the period permitted by that subdivision. 


JUDGMENT 
For the reasons herein, it is 


ORDERED, that judgment te entered in favor of the plaintiffs and 


‘against the defendants as follows: in favor of the plaintiff Gilliard 


8 


( 


in the sum of $715.00; in favor of the plaintiff Bloeth in the sum of 


$748.25; and in favor of the plaintiff Suggs in the sum of $740.00. 


ow 


Senior United States District Judge 


Dated: July 22, 1976 
Auburn, New York 


FOOTNOTES 


1 
Mr. Suggs, who was already in E-Block at that time, testified 


that once it was declared a special housing unit, many inmates were 


transferred out and the conditions became substantially more restric- 


tive. (Tr. 49-50). 

2 

Although unemployed, they were receiving unemployed pay of 20 
cents a day. Page 4 of letter from Lt. G. Hoy to W. Gard, dated June 8, 
1973, contained in defendants' reply dated January 23, 1974 to plain- 


tiffs' request for production of documents. 
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sisal nteseelasapi 


Moors, Circuit Judge: 


Defendants, Russell G. Oswald, Commissioner of Cor- 
rectiona! Services and J. Edwin LaVallee, Superintendent 
of Clinton en “Clinton”) 
appeal fr judgment in favor of plaintiffs, Raymond 
Gilliarc. Bloeth and John Suggs, inmates of 


rectional Facility (hereinafter 


Clinton at 
ing 
for 
housing % 


Fiye 
bait 


time of the events herein described, award- 
2$.25 and $740, Jai ures 
2G pean Aa oeate confine eid in special 


spect tively, as 


‘on and after February 23, 1973”. (App. 9). 


The case was tr 


ied to the Court. - ‘isdiction is premised 
on 42. U.S.C. 219 


$3 and 28 U.S.C. § 1343. 
The the upon which the District Court based its 
decision mar be summarized in its finding that no emer- 
ituation existed at Clinton on and after February 
23, 1975 and that “[p]laintiffs’ confinement in special 
housing units on and after February 23, 1973 constituted 
substantial deprivations and they were thus constitution- 
ally entitled to minimal procedural due process.” Conclu- 
sions of Law 2 and 3 (App. 8). Because we find no basis 
on the law and the facts for the judgment based thereon, 
we reverse for the reasons hereinafter stated. 


wry 


The defendant LaVallee was the Superintendent at 
Clinton. As such, he was responsible for the welfare and 


safeiy of some 1600 inmates. Needless to say, this respon- 


sibility begat problems. These problems should not be 


analyzed in a legalistic way more than three years after 
the events in issue hy judges who did not have to cope 
with the situation presented to the Superintendent at the 
time. Rather, if justice is to be accomplished, we must try 
to look through the Superintendent’s eyes at what he saw 
and into his mind as to his reaction thereto. 

Prior to Febo:sry 15, 1973 there had been a series of 
assaults hy inmc:.s upon inmates which apparently cul- 
minated on Fe! cary 15th with the serio ijury of five 
of them, two nom had to be hospitalized. Faced with 
this situatioc. : 2+ Superintendent declared a state of emer- 
geneyv, ords: .at Cinton “be completely closed down, 
and tha » ‘inmate population be locked in their 
eelis.” Finding Fact 3 (App. 4). This he was entitled 
to do *: ‘he safety or security of the facil- 
ity” and te ul: ‘all inmates or any segment of the 
inmates in their cells or rooms for the 
duration of or n whieh the safety or seenrity of 
the facil'tr is rdy.”? Such procedure is known 

Therenfrer sz ‘orsive search was conducted, both of 
the inm: ‘>= a: 7 their eells, which search uncovered a 
large nu ~oavens and other contrahand. Next, it 
heeame 2 sary to determine, if possible, those resnon- 
sible for % ssauits. This investigation was far more 
difficult and t.me esnsuming. The prison was divided into 
fourte>r senarate areas from which lists were obtained 


as to distuptive or potentially disruptive inmates. Appear- 


S51.6(f) of Title 7 of the Official Compilation of Codes, Rules 
zulations of the State of New York. 
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aaedede 


ances on one or more of the lists presented good cause 
for further investigation. 

On February 23, 1973, to further the investigation and 
to allay the fears of other inmates, some 140 men, includ- 
ing the plaintiffs, were transferred to a Special Housing 
Unit referred to as the “E Block”. Notiée of the transfer 
was given to each of the inmates transferred, the sub- 
stance of which was that he was being placed “in tem- 
porary keeplock status” because of the February 15, 1973 
disturbance until his status was determined, and that the 
action was taken “for the safety and security of you, and 
the institution.” (App. 23). 


On March 12, 1973, while the investigation was continu- 


ing, plaintiffs and others were moved to a more restrictive 
area, known as “Unit 14”, and on or about March 28, 1973, 
plaintiffs were transferred to the Adirondack Correctional 
Treatment and Evaluation Center. In early April a report 
was made that the emergency had ended. On May 22, 1973 
plaintiffs commenced this action. 


in its Memorandum Decision and 

that plaintiffs were not informed 

against them and that they were 

as to challenge their confinement. 

Snding that there was no continuing state 

am February 23, 1978 to late March, 1973, 
airtiffs’ summary confinement in special hous- 
*ho eourt’s conclusion that the disciplinary 


ctl 


action taken against the plaintiffs was in violation of their 
due precess richts (App. 7, 9), we disagree. 
At the outset, in our consideration of the law we must 
not he enided by the decisions of those courts which faced 
ions involving specific harsh treatment accorded to a 
particular inmate. In other words, we are not dealing with 
2 Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971), cert. 


denied, 404 U.S. 1049 (1972), type of case or with facts 
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as presented in other and different cases. Nor should we 
be misled by the word “emergency” and endeavor to give 
it a talismanic meaning. Instead we should look to the 
actual situation which confronied the man charged with 
the responsibility of the safety of some 1600 inmates, a 
man possessed of years of practical experience in prison 
management, to decide whether his judgment in handling 
the situation then before him failed to comport with per- 
missible standards.’ 

The Superintendent’s actions were not called into play 
because of, or acainst, these three plaintiffs. A situation 
had arisen reqw>¢ a thorough investigation of the entire 
prison and its ic:zates. The three plaintiffs, even after 
their names ar’ =.red on several lists, were not singled 


out; they mere» became part of some 140 inmates requir- 
} 


ing further inv>-: 2atien. Segregation of these 140 might 
well have ass '+1 ud expedited that investigation. Fur- 
thermore. ©. ‘a procedure could it be determined 
whether or .- tlaintiffs were involved. Moreover, 
there la: ‘ng helow of either malice or lack 
fre if the Superintendent. 

that there was no co ifinuing 
emereency after | “tery 23, 1973, but the Court was not 
on the seen ‘ole for the welfare of the inmates. 
An “emergent” « type exhibited in Clinton in Febru- 
ary 1973 cant sured with the timing of a stop- 
watch or ite ac antomatie shut-off switch. It may well 


2 Sue 7st + gid social stability of a prison community are 
t involved with it on a day-to-day basis. 

struct, at a later date, the conditions pres 
and the dangers then feared by prison au 


with perils of misunderstanding and misappre- 


x, the standard of review of a challenge to the suffi- 
basis for emergency response must be generous to the 
LaBatt v. Twomey, 513 F.2d 641, 647 (7th Cir. 


be that the immediate measures taken by the Superin- 
tendent caused the assaults to cease, but these visible signs 
would not necessarily evidence a cure of the cause or as- 
sure accurate identification of the troublemake Their 
ascertainment would necessitate time and subtle investi- 
gation because it is to be doubted that inmates would relish 
even the suspicion of being known as informants. The 
methods to be pursued had to be entrusted to the disere- 
tion and judgment of the Superintendent. His judgment 
should prevail absent a clear showing of gross abuse. 
Moreover, a prompt return of these inmates to their 
original cellblocks might have resulted in a renewal of the 
very evil which the Superintendent was seeking to cure. 


“(T]he possibility of widespread violence is a continu- 
ndition of prison life. A good faith determina- 
at immediate action is necessary to forestall a 
riot outweighs the interest in accurate determination 
of individual eulpability before taking precautionary 


in“’eed. even in many of the minor decisions 


: rus- make as problems suddenly confront 

‘ir daily routines, the state’s interest in 

ining disciplined order outweighs the individ- 

srest in perfect justice.” United States ex rel. 

. Twomey, 479 F.2d 701, 717 (7th Cir. 1973), 
ied, 414 U.S. 1146 (1974). 


‘nothetieal, but not fanciful, case might well have 

had the Superintendent prematurely ended his in- 

gvation and an inmate been seriously injured as a re- 

The injured inmate could well have argued liability 

for failure to do the very acts which the Superintendent 
carried out here.’ 


See, ¢.9., For v. Sullivan, 539 F.2d 1065 (5th Cir. 1976); Curtis v. 
Everette, 489 F.2d 516 (8rd Cir. 1973), cert. denied, 416 U.S. 995 


Plaintiffs argue lack of a hearing. This argument over- 
looks the fact that at this stage the Superintendent’s acts 
were entirely administrative and the proceedings purely 
investigatory. Even reducing the number of inmates po- 
tentially involved to a few hundred, a hearing for each 
would have been virtually impossible. And a hearing for 
what? The situation was not ripe for definite charges— 
and charges should not be made until facts justifying them 
are obtained. 

The law in this Circuit is clear that under circumstances 
far less compelling than those now before us that 


“Prison authorities must of necessity be allowed 
wide discretion in the use of protective confinement 
for the purpose of protecting the safety and secu- 
rity of the prison and its general population [citing 
cases].” United States ex rel. Walker v. Mancusi, 467 
F.2d 51, 53 (2d Cir. 1972). 

In vi ‘vsion that the record discloses no 
Violation of plaiictit’:’ constitutional rights it is umneces- 
sary for us to pass upon the question of personal liability 
on the part ‘efendants Oswald or LaVallee or of 
Oswald’s know 
therefor. 


i 
~ 
\- 


¢ the Clinton incident or any liability 


Judgment reversed; complaint dismissed; no costs. 
staltscn biti ces 
Oakes, Circuit Judge (dissenting) : 
Appellate fact-finding is one thing. It violates Fed. R. 


Civ. P. 52(a), which provides that facts found by the trial 
court “shall not be set aside unless clearly erroneous,” 


(1974); Parker v. McKeithen, 488 F.2d 553 (5th Cir.), cert. denied, 419 
U.S. $38 (1974). See also, Mitchell v. Boslow, 357 F. Supp. 199 (D. Md. 
1973); Matthews v. Henderson, 354 F. Supp. 22 (M.D. La. 1973). 
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but no constitutional or statutory requirements, United 
States v. United States Gypsum Co., 333 U.S. 364, 395 
(1948). Overruling our own circuit’s decisions relative to 
the requirements of the due process clause of the 
teenth Amendment is quite another; here constitutional as 
well as institutional considerations are involved. Because 
the majority opinion engages in appellate fact-finding and 
by implication overrules Sostre v. McGinnis, 442 F.2d 178 
(2d Cir. 1971) (en bane), cert. denied, 404 US. 1049, 405 
U.S. Svs (7°72), while incidentally disregarding New York 
‘egulations for the conduct of correctional 


dissent. 
Facts 
ually found by Judge Port must be restated 


case in its proper light. Prior to Feb- 
nellees were housed in “general popula- 


‘linton Correctional Facility in Danne- 


7 


ing under the usual prison conditions, 

n programs and minimal amenities. 
0. 18-CV-249. slip op. at 2 (X.D.N.Y. 
‘einafter cited as Dist. Ct. Op.J.. As 
of assaults on February 15, in which 


1 in general population, plaintiffs were permitted, 


in various institutional eduez 
» and religious services and 
furnished with sink, bed, 
ir; 
er personal property; 
nule with other inmates; 
leave their cells for substantial periods of time each day; 
heir meals in the mess hall; und 
£) make purchases from the commissary. 
Gilliard Vv. Oswald, No. 73-CV-249, slip op. at 2 (N.D.N.Y. July 22 
[hereinafter cited as Dist. Ct. Op.]. 
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appellees 
LaVallee ordered 


and the « 


were no 


Rules & Regulations | 
6(f).2 During the 
s+] 
weapo 
none Was 
“otherwis 
On Februar 1975 
out explanation. $9 ane 
where t 


amenit 
aie 


tien” 


orourhly 


3, Superintendent 


, 
“completely closed 


cells 


’ 


i.e., “keeplocked,” as pe itt if essary for 


ey You k Codes, 


i¢ 


entire 


searched, ul a large volume of 
iband was discovered, 


llees’ persons or in the 


them.” Dist. 


, appellees were transferrec 


ial housing unit E, or “‘E-Block, 


most of the privileges and 
[the] general popula 


-m “informed 


in any institutional educational, 


ous services or programs; 


t 


items of their personal prop 


23 hours a day; 


with inmates in the general population; 


hour a day exercise in a small enclosed yard; 


finement 


ai 


ut explanation, hearing, 
mental procedures, appel 
iplinary housing 


d for the 


Pi 


er VI [7 N.Y.CR 


the departn 


nfined 


Preiser 
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, 1 
eu woul 
othe inmate; 
lls furnished with on 
n combination toilet and 
personal pr 


writing material, 


Vares; 


to work or receive 


ivileres. 


ini E- Blox 
inforr ad of 


tigaiion and 


“Tnlo continuing state of emer- 
| Facility from 
fied fap 
id LaVallee “personal 
nt accorded” appellees, a, nat 


al 


rt awarded compensatory damages in 


rain, see note & supra, not informed how long they 
pecial housing. Dist. Ct. Op. at 5 


Iso found that appellant Oswald was “informed ond per 


aware of the confinement of [appellees] under the above-stated 


ions Jd. at 6 
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aw 


most the full ano. of the appellees’ ad damnum clauses, 
which the judge culled “refreshingly realistic,” id. at 2.*° 


Appellate Fuct-Finding 


The majority quite candidly conecdes that it is fact- 
finding, stating: “With the court’s finding that there was 
no continuing state of emerecncy from February 23, 1973 
to late March, 1973, justifying plaintiffs’ summary confine- 
ment in special housing ... we disagree.” The majority 
does not site that the finding was “clearly erroneous,” 


+; tg set aside trial court findings of fact under 
52(a), but merely that it “disagrees.” As 

“curt has reminded us: “In applying 
standard to the findings of a district 
hout a jury, appellate courts must con- 
stanil- [ios in niuind that their function is not to decide 
facie. ‘2 nero... . The question for the appellate 
“2fa) is not whether it would have made 
al eourt did. ...” Zemth Radia Corp. 
h. Ine., 890 U.S, 100, 123 (1969). See 


National Association of Real Estate 


+38, 495 (1950) (“It is not enough [under 
.t we might give the facts another construc- 
mbiguities differently ...”). 

“clearly erroneous,” the judge’s finding 
-rer. By February 19 the search of the 
stantially complete, and, as was established 
sonv of Deputy Superintendent Gard and 
-- inmates, including appellecs, were released 
nitted to go to the mess hall, the recreation area, 
On February 20 Superintendent La- 

nounced to the inmate population: 


Appellee Gilliard was awarded $715.00; Bloeth $748.25; and Suggs 


$740.50. Id. at 7. The amounts of the awards are not challenged by 
appellants. 
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Wile are returning to normal as rapidly as possible. 
oa rj 


On Wednesday, ire 21 [sic], we will be as near nor- 

mal as possible in terms of the search. Most shops 

and work areas.will be open. The yard will operate 
normally . 

Defendants’ Exhibit H. 

- 22, 1973, appellant LaVallee wrote appel- 

“Starting on Monday [February 19], pro- 

rridually resumed and it is anticipated that 


<ceptions, normal activity will resume on 


ants’ Exhibit I. In a deposition in 
evidence below, LaVallee testified on 

ars weeks after the prison population 
~d while appellees were still in Unit 14— 
*s“ared a state of emergency at this 

int during the past vear” or informed 
-rections “that there was an emer- 

.=t year.” Plaintiffs Exhibit 3. On the 

sther action, Deputy Superintendent 

ote accurately perhaps, that, while there 
~ar¢oney in connection with the February 
2 tagmened the facility Thursday following 
. Since that time we have not had a state 


sional authorities themselves conceding 
there was no emergency existing, it is 
stand the majority’s disagreement with 

finding that there was no emergency after 

February 25, 1973. The majority’s disagreement is par- 


11 Ray v. Rockefeller, No. 71-CV-488 (N.D.N.Y.). An opinion giving 
some of the facts of this case and denying a preliminary injunction and 
ai : 


class action certification can be found in 352 F. Supp. 750 (N.D.N.Y. 
3973). 


ticularly perplexing because it purports to be deferring 
to the judgments of the men charged with running the 
prison, yet fails even to mention their own statements 
that there was no emergency. When to these concessions 
is added the evidence that the search of the inmates and 
their cells had been completed, the shutdown had ended, 
and normal prison life had been resumed, al! of which 
Deputy Superintendent Gard conceded, it is beyond eavil 
that the record supports Judge Port’s finding. 


The Due Process Law of This Circuit 


The majority also disagrees with Judge Port’s legal 
conclusion that “[t]he disciplinary action taken against the 
[appellees] was in aap ey of res rights to due proc- 
ess of the law.” Dist. Ct. Op. at 7.% In so doing, the 
majority relies upon ee States ex rel, Walker v. Man- 
cust, supra; distinguishes Sostre v. McGinnis, supra; 

onsider the other cases in thie circuit bear- 
oress ane stion. In each respect it seems 

AE ion is unsound. 
vrecat tion j in a special housing unit 
at Attica Correctional Facility of inmates who “were ac- 
tive participants in the bloody riots of September 9-13, 
1971.” 487 F.2d at 53. The segregation there involved 
“keeplociing.” but the segregated inmates had access to 
magazines, and radio, had commis- 
ge privileges, and received wages. The 
court ruled that such segregation did not violate the Eighth 
Amend:zent (cruel and unusual punishment) or the equal 


12 It is not clear why the judge used the term “disciplinary action,” since 
ke not only found no misconduct on appellees’ part but also found that 
“[t]hey were not given the reasons for [their] confinement; they were 
not charged with any violations ...." Dist. Ct. On. at 6. Perhans he 
was using “disciplinary” in the broad sense of institutional action, with- 
out reference to punishment for a specific breach of prison rules. 
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protection or due process clause of the Fourteenth Amend- 
ment. With regard to the due process claim, Judge Mans- 
field for the court was careful to point out that, exactly 
contrary to the situation in the instant case, the Attica 
superintendent and his staff initiated adjustment commit- 
tee proceedings for each of the segregated inmates in ac- 
cordance with departmental rules; they also “reviewed each 


a oak . 4 


case, inforr ‘th inmate of the evidence against him, 


© c wo} 
and gave 


opportunity to consent to continued re- 
strictive conf: -rient or to reply to the evidence against 


him.” Id. Tosrs. 90, “[s]ubstantial evidence of goed cause 
for contin +4 -screzated confinement was found...,” and 


a copy ef tn= ‘ir tines was furnished to each inmate, who 
WAS entific. -Low #y the Commissioner of Corrections. 
Id. 

Tn YF ai) .°r*. despite the fact that the inmates 
had évicen i “is- ated in riots, they were accorded 
due proes- : Here, by contrast, appellees re- 
CClved Bu sivnise ‘ions, even though they had not 
partie:ps: ~ 32 s2siults. er been charged with any 
other volatis. Te2’ier, to be sure, does contain some 
broad lanzaur- sesout the “wide discretion” of prison 
authoritiss in =.: +t» and security matters, id., from which 
the majercc > en hiss re draws a semblance of solace 
and with wo ic: T Jo rot disagree. But Walker’s holding 
was that “t “seadnve: followed by the Attica authori- 


ties . . . while not a= nrecise or detailed as might he 
required under other conditions, were sufficient to satisfy 
minimum recuirements of ‘fair play.’ See Sostre v. Mc- 
Ginnis, 442 F.2d at 196.” 467 F.2d at 53-54. Judge Port 


belov foan 
é 


pan i) 
oft 
mi) 
t 


here the department’s own procedures 
‘were not emplored; nor were any other minimal due pro- 
cess procednres.” Dist. Ct. Op. at 8. The majority opinion 
docs not purport to state facts to the contrary. Walker is 
entirely inapposite. 
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The majority disposes of our en bane decision in Sostre™ 
in two short sentences, distinguishing it and its progeny 
as decisions in which courts “faced situations inv Iving 
specific harsh treatment accorded to a particular inmate.” 
To be sure, Sostre did involve a “particular inmate,” just 
as this case involves three particular inmates. True, Sostre 
also involved certain specific harsh treatment accorded 
that inmate (“punitive segregation”), just as this case 
involves specific harsh treatment, which was the substan- 
tial equivalent of that meted out in Sostre. Compare Dist. 
Ct. Op. at 3-5, quoted in note 4 and text following note 7 
supra, with 442 F.2d at 185-87. 

More important than the parallels between the instant 
case and Sostfre, however, is the fact that a decision lim- 
ited solely to Martin Sostre’s situation would hardly have 
merited the “extraordinary” step of en banc consideration, 


442 P21 at 181, which this court generally reserves for 


resolution of legal questions of broad significance. Cer- 


tainly ihe Soest court did not think its decision was lim- 


ited 


ajority today suggests. The en bane 
court ther xe of problems of this nature as “persist- 


solution in the courts” and of the ease as 


pertant questions concerning the federal con- 
richts of state prisoners... ” Jd. at 181. 
hi that, “{i]f substantial deprivations are to be 
visited upon a prisoner, it is wise that such action should 
at least be premised on facts rationally determined.” Jd. 


e of the incidents here involved, Wolff v. McDonnell, 418 
(1974), had not yet been decided. Because Ifolff is expressly 
retroactive, id. at 574, Sostre is controlling here. See Bloeth v. Mon- 
tanye, 51$ F.2d 1192, 1194 & n.3 (2d Cir. 1975); United States ex ret. 
Larlins ¥. Oswald, 510 F.2d 583, 587 (2d Cir. 1975); Williams v. Vin- 
cent, 598 F.2d 541, 545 (2d Cir. 1974). Of course, I would not reach 
a different result if Wolff were applicable, since that case goes even 
further than Sostre in requiring that substantial devrivations of liberty 
in a prison context be accompanied by due process. See Williams v. Vin- 
cent, supra. 
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at 198. For an inquiry to meet minimum requirements of 
fairness and rationality, the court ruled, a prisoner must 
be “confronted with the accusation, informed of the evi- 
dence against him, ... and afforded a reasonable oppor- 
tunity to explain his actions.” Id. In the instant case, it 
is undisputed both that appellees were subjected to sub- 
stantial deprivations in E-Block and Unit 14, including, 
in the latter ca-*, strip searches, tear gassings, and denial 
of persenai oroperty, work and commissary privileges, 
and eye coz ‘ict with other inmates, see note 4 and text 
following : " supra, and that they did not receive even 
the rudimezn-: of due process. 


The pest ‘re cases in this circuit certainly have not 


vieweii *- ine decision as limited to a one-prisoner 


= noted above, cited Sostre in holding 

-es there involved were afforded mini- 

F.2d at 54. In Wright v. McMann, 

cert. denied, 409 U.S. 885 (1972), 

iton inmates when appellant La- 

>rodecessor was warden, the court 

Sostre and summarized as follows: 

> are loathe to graft onto state prison 

ings a broad panoply of procedural re- 

mean that rudimentary due process 

capriece of prison officials.” Id. at 

‘iis eirenit have also viewed Sostre’s 

2s having general applicability beyond 

See, e.g., Bloeth v. Montanye, 514 

2d Cir. 1975); United States ex rel. 

d,510 F.2d 585, 587 (2d Cir. 1975). See 

ningham v. Ward, No. 76-2068, slip op. 721, 735 

(2d Cir. Dec. 1, 1976) (per curiam) (reversing summary 
dismissal of due process claim of keeplocking without pro- 
cedural protection) ; Powell v. Ward, 542 F.2d 101 (2d Cir. 
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1976) (requiring hearings within seven days of confine- 


ment in “special housing” or segregation, except in emer- 


gencies). Numerous decisions of other circuits have taken 
a similar view of Sostre’s broad significance. See, e.g., 
Carlo v. Gunter, 520 F.2d 1293, 1296 n.4 (1st Cir. 1975) ; 
Clutchette v. Procunier, 497 F.2d 809, 818 (9th Cir. 1974), 
rev'd on other grounds sub nom. Baxter v. Palmigiano, 425 
U.S. 308 (1976); 3eyers v. Alldredge, 492 F.2d 296, 304 
& n.23 (3d Cir. 1974) (terming Sostre “the leading ease”) ; 
Adams vy. Carlson, 488 F.2d 619, 625 (7th Cir. 1973); 
Palmiaiano v. Baxter, 487 F.2d 1280, 1284 (1st Cir. 1973), 
rev'd on other grounds, 425 U.S. 308 (1976); Braxton v. 
Carlson, 483 F.2d 933, 940 (8d Cir. 1973); Adams v. Pate, 
445 F.2d 105, 108 (7th Cir. 1971); Morrissey v. Brewer, 
443 F: 

408 T 


V1 (1972). 


Personcl Responsibility of Appellants 


t need to reach, as I do, the question 

appel : should be held personally liable. It 

lear since Ex Parte Young, 209 U.S. 123 (1908), 

that a state official who violates a person’s fed- 

constitutional rights may be held personally liable 

for the damages caused thereby. See Scheuver v. Rhodes, 

416 U.S. 252. 237-38 (1974). To be held liable, however, 

the official must have had knowledge of the acts consti- 

tuting the violation, Johnson v. Glick, 481 F.2d 1028, 1054 

(2d Cir. 1973), and must have disregarded “basic, unques- 

tioned constitutional rights,” Wood v. Strickland, 420 US. 
308, 322 (1975). 

Judge Port, as stated, see text at & note 9 supra, found 
that appellants had personally participated in and were 
personally aware of the unconstitutional confinement of 
appellees and consequ ut denial of their rights. As to 


superintendent LaVallee, this finding is not here chal 
lenged. As to Commissioner Oswald, be had received a 


—o 


memorandum from LaVallee, dated February 22, 1973, that 


told him that “47 men remain in KL [keeplock] status 


with no specific charge,” to which was appended a list of 


oe 


names, including appellees’, of those “in KL pending in- 


vestigation and screening process.” Defendants’ Exhibit 
I. On March 2, a supplemental list was sent to Deputy 
Commissioner Qnick on which appellees were listed as 
eontinuine in k status, Defendants’ Exhibit K: this 
list was desert! y Deputy Superintendent Gard as being 


> 


sent to “updst 2 the Commissioner.” Gard also testified 


that “the Con ner’s office” sent a Corrections Depart- 
ment counse: - >» prison “to assist the [prison] admin- 
istration,” ‘ther indicated by Defendants’ Exhibit 
J. Final : vere these items not in the record, 
Oswald's 211d be deduced from Corrections 
Depart requiring that he be notified “im- 
mediately’ a inement of inmates to their cells 
or th housing units and 

inforined : s therein. 

(f},. 3022, 

Hence there - shundant evidence that Oswald “knew 
or should . Wright v. MeMaiun, supra, 460 ¥.2d 
at 135, of tas ~icas of appellees’ confinement. See 
also MM ‘astoner, 529 F.2d 272, 278-76 n5 

25 U.S. 911 (1976); United States 
’, supra, 510 F.2d at 589. At the 
established a prima facie case of 


+ 


ants offered no evidence to the con- 


ner Oswald himself, did not even testify 
lge Port’s finding of Oswald’s personal 
then, far from being “clearly erroneous,” is 
strongly supported by the record. 


On the issue whether the law in this area was “settled, 


indisputable,” “established,” or “unquestioned,” as is re- 
quired under Wood v. Strickland, supra, 420 U.S. at 321-22, 
before §1983 liability for violations of the law can be 
imposed, it is relevant that Sostre v. McGinnis, supra, was 
decided by this court in February, 1971, two years before 
the events here in question, and that Wright v. McMann, 
supra, was decided almost a year before the events. Given 
these two decisions, no state prison official could reason- 
ably have believed in February, 1973, that substantial de- 
privations could be visited upon inmates without granting 
them any form of due process. See The Supreme Court, 
1974 Term, 89 Harv. L. Rev. 47, 222 (1975) (citing Wood 
v. Strickland, supra, 420 U.S. at 322, for proposition that 
public officials are chargeable with greater awareness of 
Jaw in their field than would be expected of persons in the 
street); -f. Landman v. Royster, 354 F. Supp. 1302, 1318 
(E.D. Va. 147°) (Merhige, J.) (prison practices “of such a 


$9 
shockinz 


no reasonable man could have he- 


lieved thi via onstitutional”’). Far from involving 
“unforeseea! ‘constitutional developments,” O'Connor v. 
Donal? , 422 US. 563, 577 (1975), citing Wood v. Strick- 
land, supra. tse law in this area at the relevant time was 
about as “settled” and “unquestioned” as law can ever be 
in our systere of case-hy-case development of the contours 
of constitu ] 


Conclusion 


The majority opinion reminds us, and I agree, that “we 
should look to the actual situation which confronted” 
Superintendent LaVallee. Reference is also made to his 
“experience,” “discretion,” and “judgment,” with the sug- 
gestion that we should be extraordinarily deferential there- 
to. I will not comment further upon the lack of deference 
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to the trial judge’s findings with which the majority dis- 
agrees, But I do not think that in the long run it is useful 
to correction officers themselves to defer to suci an extent 
as to permit them to violate the minimal constitutional 
requirements of fair play. Their violation of the law 
establishes an atmosphere within the prison that makes 
it more difficult to administer. Judge Coffin of the First 
Circuit stated my sentiments exactly in Palimigiano v. Baz- 
ter, supra, 487 F.2d at 
“dt... that blind deference to correc- 
lses no real service to them. Judicial 
edural regularity has a direct bear- 
intenance of institutional order; the 
vhich decisions are made hy the 
ntimately related to the level of 
prisoners regard that authority. 


re corrosive to the fabrie of a 
prison than a feeling 


that they are bein 


Finally. ' with some irony the proposition 
advanced : ! of the majority opinion: “f{A]t 
this si be 3S .dent’s acts were entirely adminis- 


trative ani ings purely investigatory. ... The 


situati a ey definite echarees—and charges 


should wor 3 wetil faets justifying them are ob- 
tained.” } nor sud the recognition that charees should 
not be msds unti) justifving facts are obtained. But I ask 
whether pnni 

whom no facts are at hand to support suspicions, while 
those as to whom there is evidence of misconduct receive 
hearings and clear dispositions of their cases, as is said to 


have happened here. For Unit 14, where each of appellees 


yjos7 
Za0l 


spent over two weeks, was tlie very place used for punish- 
Ciinton, according to testimony of Superintendent 
1 


who also said that. persons 
their own protection or for trausfer are 


the same as those for punishment. Plaintiff: 


Any parallel to Alice’s Queen’s dictum, 
verdict afterwards,” is purely coincident 


4 


al. 


« 


I dissent and would affir ve Port’s modest 


ment, well-founded as it 


14 Deposition Mar poy 1978, (. Rochkefell No. 71-CV-42S 
(N.D.N.Y.). 


